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SUBJECT: Guidance on Federal Superfund Liens . 
FROM: 	 Thomas L. Adams, Jr. %, . 

Assistant Administrator 

TO: 	 Regional Administrators. Regions I-X . 
Regional Counsels, Regions I-X 
Directors, Waste Management Division,'

Regions I-X 

The purpose of this memorandum is to establish guidance on 
the use of federal liens to enhance Superfund cost,recovery.
Section 107(f) of the Superfund Amendments and Reauthorization 
Act of 1986 ("SARA"), adds a new Section 107(1) to CERCLA, which 
provides.for the establishment of a federal lien in favor of the 
United States upon property which is the subject of,a removal or 
remedial action. 

' 
.-

L 
--,%This,'guidance provides: (1.) analysis of statutory issues 

regarding the nature and .scope of the lien, (2) policy on filing 
a federal lien to support a cost recovery action, and (3) proce
dures f o r  filing a notice of lien and taking an in rem action to 
recover the costs of a lien. Attached to the gumance is an 
ex'ample of a notice of a Superfund lien. 


I. STATUTORY BACKGROUND AND ISSUES 


A. Property Covered by Lien ~ . .- -..,, . ._=-. . ,.. ..-I_.v_.... .- . . .. . .. 
Section 107(1) of CERCLA provides that all costs and 'damages

for which a person is liable to the United States in a cost 
recovery action shall constitute a lien in favor of the United 

States upon all real property and rights to such property which 

(1) belong to such person (2) are subject to or affected by 

a removal or remedial action. The lien applies to all property

owned by the PRP upon which response action has been taken, not 

just the portion of the property directly affected by cleanup

activities. The House Judiciary Committee Repo-rt on the lien 




provision in H.R. 2817 (p. 18) .  which was enacted as part of 
SARA, states that "the lien should apply to the title to the 
entire property on which the response action was taken." At the 
same time, the Report notes that "it is not intended to extend 
the lien to the title of other property held by the responsible
party." -Id. 


The lien provision is designed to facilitate the United States' 
recovery of response costs and prevent windfalls. "A statutory
lien would allow the Federal Government to recover the enhanced 
value of the property and thus prevent the owner from realizing a 
windfall from fund cleanup and restoration activities." 131 Cong.
Rec. S11580 (Statement of Sen. Stafford) (September 17,  1985) .
See also House Energy and Commerce Report on H.R. 2817 ,  p. 140.  
indicating that one of Congress' primary purposes in enacting
the lien provision was to prevent unjust enrichment. 

B. Duration and Effect of Lien 


The federal lien arises "at the later of the following: 
(A )  the time costs are first incurred by the United States with 
respect to a response action under [SARA, or] (B) the time that . 
the person is provided (by certified or registered mail) written 
notice of potential liability." (Emphasis added) ( S 1 0 7 ( 1 ) ( 2 ) ) .
EPA may send out two different types of notice letters to PRPs. 
The first, a general notice letter, will be sent early in the . 
process notifying the recipient that he or she has been identified 
as a party who may be responsible for cleanup of the site or  for 
the costs of cleanup. In addition, the Agency may send a sub-
sequent "special" notice which will invoke and commence the 
settlement procedures in Section 122 of SARA. The first of those 
letters will satisfy the notice of potential liability required
for the federal lien to arise, assuming that it dces give the PRP 
notice of potential liability for cleanup of costs, and is for-

warded by certified or registered mail. 


It is EPA's position that the lien provision applies to costs 

incurred prior to and after passage of SARA. The lien also applies

to all future costs incurred at the site. The lien continues 

"until the liability for the costs (or a judgment against the 

person arising out of such.1iability) is satisfied or becomes 

unenforceable through operation of the statute of limitations 
provided in section 113." (E107(1)(2)) 

C. 	 Priority of Federal Lien In Relation to Other Property

Liens 


The federal lien is "subject to the rights of any purchaser,

holder of a security interest, or judgment lien creditor whose 

interest is perfected under applicable State law before notice of 


1 
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the federal lien has been:filed:[by 'EPA]." ~ (§107(1)(3)) 'Thus,the 
unfiled federal lien is subordinate to rights that^ are perfected
under applicable State law before.EPA files notice of its federal 
Superfund lien. After EPA files notice of the federal lien, the 
United States establishes its priority ahead of known and p.otentia1
purchasers, holders of security interests, and judgment lien'credi
tors whose interests have not been perfected. . 

During deliberation on the Superfund amendments; Congress
considered a provision in H'.R. 2005 [S. 5 1 1  which provided'for
constructive notice of an EPA lien. Under that provision, .if EPA 
failed.to file its notice of'lien in a timely-fashion, the EPA. 
lien would nonetheless have had priority'over a third party lien 
which was filed prior in time if the third-partyhad or reasonably
should have-had actual knowledge that EPA had incurred costs
zGFExn7ave given .riseto a~lien. See Environment and Public 
Works Report on S. 5 1 ,  p. 45. Thus, since this provision was 
ultimately deleted.from the Act, EPA must file its lien in order 
to achieve priority over any other secured parties, and cannot rely 
on constructive notice. 

1 


D. State Superfund Liens - 

'MostStates have passed "Superfund" statutes similar to the 

federal law. However, a State Superfund lien only applies to 

response work pail for by a State. .Someof the State statutes,

'such as those in Massachusetts, New Hampshire, New Jersey, Arkans'as 
and Tennessee, ccntain "superlien" provisions which provide'that ' 
any expenditures made pursuant to the statute c0nstitute.a first 
priority lien upon the real property of a hazardous waste dis
charger. Several other States provide that expenditures from the 
hazardous waste fund will constitute a lien in favor of the State, 

. .although not a.first-priority .lien. 
 -
11. POLICY ON FILING FEDERAL LIENS IN COST-RECOVERY ACTIONS ' 

EPA hab the authority to file notice'of a lien on'any real . 
property where Superfund expenditures have been made. Regional ' 

offices should carefully evaluate the-valueof filing notice of a 
lien whenever the Agency has identified a landowner as a potenti
ally liable party under Secaion 107.' Filing of notice of the 
federal lien will be particularly beneficial to the government's ' 

efforts to recover costs in a.subsequent Sectio'n 107 action in the 
following situations: 

. -
( 1 )  the property is the chief or the substantial 

asset of the .PRP; . , . .
* 

( 2 )  the property has substantial monetary value;, . , : 
. .  
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(3) there is a likelihood that the defendant owner 

may file for bankruptcy. See Revised Hazardous 

Waste Bankruptcy Guidance,Tfice of Enforcement 

and Compliance Monitoring, May 23. 1986; 


(4) 	the value of the property will increase signi

ficantly as a result of the removal or remedial 

work; or 


( 5 )  the PRP plans to sell the property. 

Regional offices should not file notice where it appears that 

the defendant satisfies the elements of the innocent landowner 

defense pursuant to Section 107(b)(3). 


Where existing perfected non-Superfund liens on the property

equal or exceed the value of the property as enhanced by the 

Superfund expenditures, it may not be worthwhile to file notice of 

the federal lien. However, in some cases. a foreclosing party,

such as a bank, may take over the property, and EPA may believe 

that the foreclosine Dartv is liable under Section 107. See United
-
States V. Maryland iank aAd Trust Co., 632 F. Supp. 5 7 3  (D. Md.
1- In such cases, EPA should file a lien as to the foreclosing
-
party after foreclosure and after other acts creating liability

have taken place. 


Pursuant to Section 545(2) of the Bankruptcy Code, a lien 
unperfected as cf the time of filing of the bankruptcy petition
will be invalidated.by the bankruptcy trustee. Thus, where there 
is a likelihood of a bankruptcy filing, notice of the Superfund
lien should be filed as early as possible. Finally, note that 
filing notice of the lien is not subject to pre-enforcement review 
of the liability of the landowner for the response costs.l/ 

111. PROCEDURES FOR FILING LIENS 


Notice of the federal lien should be filed at the time that 

the owner is provided notice of potential liability. By this time,

the lien will have arisen since EPA will have incurred costs, s., 


-1/ Courts have rejected claims that owners are entitled to notice 
and hearing prior to filing of the lien. In Spielman Fond,-Inc. v. Hanson's Inc., 379 F. Supp. 997 (D. Ariz.) (3 judge court),

summarily aff'd, 417'U.S. 901 (1974). the court held that filing of 
a mechanic's lien did not amount to a taking of significant property
without due process. since it did not prohisit the-transfer of title. 
Subsequent court decisions have followed this holding. See, s.,
B h P Development V. Walker, 420 F. Supp. 704 (W.D.  Pa. m 6 ) .  
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in conducting.aPRP search. The government's priority will relate i 
back to the date that the notice of ,the 1ien.was filed. See 
Uniform Commercial Code, SY-3120) (a). .Unlikesome StateSuperfund
lien provisions, .Section~107does not establish a deadline by which 
notice must ,hefiled. , . . , * (  : . '. .  

A. Preparink the Notice ' , . .  ~. 
. . r ,  

Regional enforcement personnel should refer.to State 

requirements for filing notice of the lien. We encourage the 

Regions to work with State Atto'rney General Offi'ces to assure 

that the Regions accurately interpret State law, and to consult 

with OECM and DOJ in determining whether to file notice of the 
lien.. -

.. -, . 
Notice should generally 'include: ( 1 )  the name of' -theproperty 

owner, (2)'a precise .legal description of the property on which the 
lien will.arise, ( 3 )  an explanation by,-the:Regionalofficial of the 
basis for the lien.,(4) the address of the Regional Administrator 
or other Regional official delegated authority to sign notices of 
liens, and ( 5 )  a provis,ion that the lien.shall remain until all 
liability is satisfied. The notice should cite CERCLA Section 

107(1) and.benotarized with the Agency seal. 


1
, .  . .  
Notice'may also include such information'as: ' ( 1 )  the amount^ 

of fund expenditures upon which the lien is claimed and (2) a 
description of labar performed and materials supplied,'including
dates. However, since the statute does not require specification
of costs, the notice s.hould clarify that, where response work is 
ongoing, the amount of the lien will increase as the :costs incurred 
increase. The property description to,be included in.the notice of 
the lien should be the legal description (2..metes and.bounds;

'or lot, block and subdivision) rather than a general post office or 

street address. We have attached an example of a.notice'of 'a- 

federal lien. 


Under the recent SARA delegation, the 'Regional Administrator 

has been delegated authority to sign the notice of.filed lien. 

The Regional Administrator may.redelegate this authority at hislher 

discretion. 


B. Where to File 
 .. 
To establish ita priority among other secured parties and 

creditors, EPA must file notice of the lien "in the appropriate
office within the State (or county or other governmental sub-
division), as designated by State law, in which the real property
subject to the lien is located." (S107(1)(3) )  

. .. 

. .  
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Where the State has designated an office, such as a County

recording office, the lien should be filed in that office. This 
will likely be the same office where State Superfund liens are 
filed or where general real property liens, s.mechanic's liens, 
are filed. "If the State has not by law designated one office for 
the receipt of such notices of liens, the notice shall be filed in 
the office of the clerk of the United States district court for the 
district in which the real property is located." (S107(1)(3)) 

Where there is any doubt as to the designated State office,

the lien should be filed both in the office of the clerk of the 

United States district court for the district in which the real 

property is located and in the most appropriate local office for 

recording property interests. Filing in the appropriate local 

office is important, since parties with an interest in the property 

are more likely to review liens in the local office than in federal 

district court. 


IV. IN REM ACTIONS FOR RECOVERING COSTS CONSTITUTING THE LIEN 


Under Section 107(1)(4), "(tlhe costs constituting the lien 
may be recovered in an action in rem in the United States district 
court for the district in whicfi-theremoval or remedial action is 
occurring or has occurred. I, An in rem action is an action against
the property of the PRP. In order to institute a proceeding in rem,
the property must "be actually or constructively within the reach 
of the court." 36 Am. Jur. 2d Forfeitures and Penalties S2& ( 1 9 6 8 ) .
By contrast, the typical cost recovery action is an &personam
action against the PRP. 

In rem actions should be considered where the litigation team 

believes-at an action to recover costs covered by the lien will 

enhance its efforts to recover all costs incurred in a response

action. Such actions will be particularly useful where the pro

perty constitutes a significant asset of the PRP, and where the 

government is having difficulty reaching an expeditious cost 

recovery settlement. The in rem action, which will seek an order 

directing sale of the p r o p Z t F 1  should generally be with 

an in ersonam action for costsT Before bringing an in rem action,
P-
the regiona office should consider the amount of the claim, the 


-21 An --in rem action may be delayed by an automatic stay, obtained 

in a bankruptcy proceeding, which serves to stay "any act to 


create, perfect, or enforce any lien against property of the 

estate." (Emphasis
 '-1 1 U.S.C. E362(a) (4). The automatic 
stay also prohibits perfection of a lien, through filing notice 
of the lien, against a bankruptcy debtor. 



., 

- c 


_ .  
.. . 

condi t ion  of th'e' s i t e  a f t e ;  t h e  response a c t i o n  and '  t h e ,  l i k e l y
m a r k e t a b i l i t y  o f  t h e  s i t e .  Note t h a t  an i n  r em,ac t ion  w i l l  r equ i r e
t h e  same elements of proof a s  any c o s t  recovery a c t i o n .  

. . . .  . , . ,  .. 
. Sec t ion  107(1)(4) f u r t h e r  s t a t e b  t h a t  " [n lo th ing  i n  . t h i s '  

. s u b s e c t i o n ' s h a l l  a f f e c t  t h e  r i g h t  of t h e  Uni ted .  S t a t e s  t o  b r i n g . a n
' a c t i o n  a g a i n s t , a n y  person t o  recover  a l l  c o s t s  and damages,for

which such person i s  l i a b l e  under subsec t ion  ( a )  of t h i s  s ec t ion . "  
Thus, where t h e  government.seeks t o  en fo rce  t h e  f e d e r a l  l i e n ,  i t  i s  
n o t  precluded from recover ing  t h e  balance of i t s  response c o s t s  

. - -d i r e c t l y  from t h e  landowner o r . a n y , o t h e r  l i a b l e  .par ty .3/  

DISCLAIMER 

This  memorandum and any i n t e r n a l  procedures  'adopted f o r  i t s  
implementation a r e  intended s o l e l y  as guidance f o r  employees of t h e  
U.S. Environmental P r o t e c t i o n  Agency. They do not  c o n s t i t u t e  
n l e m a k i n g  by the.  Agency and may n o t  be. r e l i e d  upon t o  c r e a t e  a 
r i g h t - o r  a b e n e f i t , '  s u b s t a n t i v e  o r  procedura l ,  enforceable  a t  law 
o r  i n  e q u i t y ,  by any person.. The Agency may t a k e  a r t i o n  a t  va r i ance  
wi th  t h i s  memorandum o r  i t s  i n t e r n a l  ,impl,ementing procedures.  '-

. .  . .  . .~ 
A t  t a.chment 

. .  . , 

. . . . 

. 
. .. 

2 . 

. . . . ,:. ..,. .  

. 
. ,  

-31 Moreover, a f t e r  EPA o b t a i n s  a judgment, it should cons ide r  
u s i n g  s t a t e  judgment l i e n  p r o v i s i o n s ,  which may cover a l l  r e a l  
.prope r ty  of t h e  debtor .  , 

. . 
. . 

~ 
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NMICE IS HEREBY GIVEN by the k i t e d  States of America that it blds a lien on 
the lands 'and premises described belm situated in the State of Uashkgcm, 
as prwided by Section 107(f) of the Superfmd Amndments and Reauthoritation 
Act of 1YU6 ( S A M ) .  Public lav No. 99-499. wendiry the Ccmprehensive hvironwncal 
Rcspnse, Coopwsacion. and Liability k c  of 1980 (CMCU). 42 U.S.C. L9601 et  
6%. , to  seare the payment to  the kited Staces of dl costs end &rages G r e d  
by chat Sectim for shich Western Recessing Chpany, Inc. and Camt J. NiANenhuis 
( a d  the marical camrrrnity capposed of himself and his wife) are liable to rtre 
hired States d e r  Section 107(a) of CERCU as mended. 'Ihe lien for hi&this 
instnxnenc gives notice Btists in favor of the kited States upon a l l  real property
and ri&t6 to such property clhich belong to said pereons md are, have been, or will 
be, subject to,or affected by, ramval ad remedial actions as defined by federal 
law, ac or near 7215 Smth 196th in the City of Kent. Cbmty of King,,State of 
Uashirgcon. includirg the follorlrlg.described land: 

lha t  mrcion of the h t h e a s t  Quarter (S.E. 1/4)  of the 
Norctuest Qsrcer (N.V. 1/4)  of Section One ( l ) ,  Tamship
Wmcy-?tro (22) Mrch, Range Four (4)East, Willanme 
Heridim. lyirg Westerly of the Pugec Sarnd Electric 
ri&t-of-way less than NDrth 7hircy (30):feet of lhainage
Ditch No. One ( I ) ,  ccncahirg 12.9 acres more or less. 

lhis.stacutory lien exists ard mtinues uicil the liability for cuEh c a t s  
and dauages (or for ary decree or judgwenc against such persons arisirg cut of 
such l iabil i ty) i s  satisfied or becanes menforceable through the aperation of the 
stacute of limitations as provided by Secrion 113 of Public I s 95-49Y. 
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